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SUBMISSION FROM DAP AFFECTED COMMUNITIES 

Members of the Select Committee 

Select Committee into Local Government 

Parliament House, 4 Harvest Terrace 

WEST PERTH   WA   6005 

via email:  lgi@parliament.wa.gov.au 

 

Dear Members 

The DAP Affected Communities Group was contacted directly by Mr Mark Warner, a 

representative for the Select Committee, to invite this group to make a submission on the 

Terms of Reference for an inquiry into Local Government. 

This is our submission 

Introduction:  The DAP Affected Communities is a self help group of more than 50 Perth 

communities that have been affected by the approval decisions of the Development 

Assessment Panels (DAP), the State Administrative Tribunal (SAT), the MRA and the WA 

Planning Commission (WAPC).   

A list of affected communities can be found here>>1 

In our view the Development Assessment Panels should be scrapped and be replaced with 

an independent State Infrastructure Panel which deals with major projects in WA.  Until this 

occurs, the Act should be amended to reign in the DAP's unfettered powers over councils 

and the community. 

Background:  The Local Government Act 1995 makes no mention of the Development 

Assessment Panels or the role of Local Government in DAPs.  The DAP legislation is a set of 

rules which uses the resources of Local Government without the oversight of the Minister of 

Local Government.  Significantly the Minister for Planning has no powers to overturn a 

decision of the DAP.  The DAPs appear as a law unto themselves. 

In our opinion the DAP legislation introduced by the Barnett Government on 1 July 2011 has 

the express purpose of removing Councils and communities from the planning decision 

process without any oversight or possibility of review.  

Terms of Reference: 

(a) whether the Local Government Act 1995 (the Act) and related legislation is 

generally suitable in scope, construction and application; 

                                                 
1
 https://dapaffectedcommunities.wordpress.com/we-are-affected/ 
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In our view the Act is generally not suitable in its present form in respect of council 

involvement with DAPs with some specific aspects addressed later in this submission. 

Problematic issues in local government arise not so much under the Act as they do as a 

result of: 

 DAPs legislation, regulations and meeting guidelines 

 Government Departments using the DAP system as an instrument to approve 

controversial developments 

 Local Government policies and procedures 

 The interpretation and application of the Act.   

In this regard, questions of interpretation are for the most part settled not by 

Courts or independent bodies, but (in the worst case) by the DAP Secretariat and 

local government staff or WALGA advisers or (in the best case) by a limited 

selection of solicitors in private practice. 

Specific changes to the Act: 

1. The Act should provide a definition of a Responsible Authority. 

a. DAP Regulation 12(2) provides for a "responsible authority" to give a report to 

the DAP known as a Responsible Authority Report (RAR). 

i. The absence of a Responsible Authority definition has caused some 

CEOs and planning officers to consider that they are the Responsible 

Authority and that the local government administration can prepare a 

Responsible Authority Report without approval or with delegation 

from their elected council. 

ii. The Director General under DAP Regulations 2011 encourages the  

perception that elected Councils are not the Responsible Authority 

and issue Practice Notes with instructions to that effect. 

iii. The DAP Practice Notes say the RAR is to be provided by the 

responsible authority's planning officer to bypass the Council. 2 

iv. Sometimes RARs are sent to the DAP before the elected council has 

seen the report or made a decision about its contents. 

v. Because of a lack of definition, some elected members have publicly 

promoted a development, without seeing the results of community 

consultation or the Officers report which is contained in the RAR, in 

conflict with section 2.10 of the Act which expressly say that the role of 

a councillor is to represent the electors of the district (not the WAPC, 

the DAPs or developers). 

                                                 
2
 Gail McGowan, Interim Director General, DAP Practice Notes, Practice Note 5, Regulation 12 

responsible Authority Reports, Government of Western Australia, p.12  
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vi. The inclusion of Councillor representatives in DAP Panels ensures the 

decisions and policies of the Council will be vigorously presented for 

no other reason than to prove Council was right in its decisions. There 

is no impartiality. 

vii. The inclusion of Local Government Officer representatives whose 

function and duty is to present the case already presented in Officer 

Reports to Council will inevitably result in a biased decision. 

viii. The absence of a public voice in DAP Panel proceedings means any 

public submission previously made is likely to be absorbed, 

amalgamated or dismissed by previous Officer assessment. There 

should be a statutory right for the public generally and disaffected 

neighbours to present their views to the DAPs. 

ix. The absence of a public voice in DAP proceedings means any new 

information that emerges after the Council's final decision may be 

omitted from the Panel's awareness and may not be considered. 

b. The "responsible authority" is not defined in the Regulations so we must look 

for a definition in the P&D Act. 

c. Section 4 of the P&D Act provides a definition of responsible authority that 

the "...local government responsible for the enforcement of the observance of 

the scheme..." is a responsible authority and this should be transferred to the 

Act. 

d. So what is a local government? Section 2.5(2) of the LG Act provides that a 

local government is a is a body corporate with perpetual succession 

e. Section 2.5(3) of the LG Act provides that a local government has the capacity 

of a natural person. 

f. The corporate name of a local government (e.g. City of Subiaco) is the 

combination of its district designation and name under sections 2.5(5) and (6)) 

of the Act. 

g. Section 2.6(1) of the Act provides that each local government is to have an 

elected council as its governing body. 

h. Section 2.7(1)(a) of the Act provides that the council governs the local 

government’s affairs. 

i. Section 5.17 of the Act provides that the Council can delegate powers and 

duties (see section for limits on this power).   

j. Division 4 of Part 5 of the Act provides for the employment of a CEO and staff 

to enable the functions of the local government and the functions of the 

council to be performed (see section 5.36). 

k. Section 5.41 of the Act sets out the functions of the CEO and includes that 

he/she will perform any functions delegated by the local government or 

imposed under the Act or any other written law as a function to be performed 

by the CEO.  This reference to a CEO is the local government’s CEO. 
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l. It is important to know these sections of the respective Acts because various 

legal advices make claims that the Responsible Authority charged with 

delivering the Responsible Authority Report is the planning staff under 

supervision of the CEO.   

m. Like a company, a local government is a fiction – a creature of statute.  A 

company’s governing mind or personality is expressed through its directors.  

A local government’s personality is found in its Council which is formed by 

elected members, similar to how directors form a company.  

n. The Act should settle this confusion once and for all, that a Responsible 

Authority is the elected Council, not a planning officer or the CEO. 

 

2. The Act should introduce Third Party Appeal Rights. 

a. Appeal is mentioned 72 times in the LG Act which gives rise to appealing a 

rate record of a local government to a Land Valuation Tribunal, or other 

appeals of decisions by council, but it does not cover Third Party Appeal 

Rights. 

b. Many elements of the Act present local government decisions as being "in the 

public interest".3 

c. The State Government's introduction of the DAP claims that "DAPs merely 

stand in the shoes" of the responsible authority (local government and/or 

WAPC and exercise decision-making functions under any responsible 

authority's planning scheme,4 yet they are unaccountable for their decisions, 

unlike elected Councils. 

d. More than 50 communities affected by DAP decisions standing in the shoes of 

the responsible authority believe these decisions have not been made in the 

public interest and have caused detriment to the community.  See some 

examples here> 

e. The only recourse for appeal is to the Supreme Court costing individuals or 

the community hundreds of thousands of dollars, plus costs if the appeal is 

lost, and it is only available when an approval is unlawful and not if an 

approval is simply unmeritorious 

f. Third-party merits based review to the State Administrative Tribunal will 

improve council decisions in the public interest.  They bring together parties 

which can bring detailed location knowledge and make a contribution to the 

public interest by requiring examination of a development against applicable 

state and local government policies.5 

                                                 
3
 Judge Christine Trenorden, Town Planning Law - Past, Present and Future, Third-Party Appeal Rights: 

Past and Future, 18 November 2009 
4
 Government of WA, Development Assessment Panel, Frequently Asked Questions, December 2018, 

p. 13 
5
 Ibid, p.13 
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g. By engaging third parties into local government decision making, councils can 

be more transparent and gain confidence of their electors. 

h. The Act is the right instrument to introduce Third Party Appeal Rights 

because: 

i. it has powers to introduce local laws 

ii. it has powers for objections and appeals, 

iii. it has powers to inquire, suspend and dismiss councils. 

 

3. The Act should strengthen the role of elected members 

a. The DAP Code of Conduct 2017 (the Code) has introduced rules for elected 

members appointed to the panel which are in conflict with the LG Act 

especially s.210 Role of Councillor. 

b. The Code causes each member not to be bound by any previous decision or 

resolution of the local government in relation to the subject-matter of a DAP 

application. The member must exercise independent judgment, and consider 

the application on its planning merits, in deciding how to vote.6 

c. The State Government also approves code of conduct policies which directs 

elected members to represent the interests of a council which also conflict 

with s2.10 of the Act  

d. S.10 of the Act should be strengthened so that no other policies or codes of 

conduct can be introduced to usurp this section of the Act and send 

confusing messages to the community. 

 

4. The LG Act MUST define Agenda and Minutes, and the requirements that 

pertain to the distribution of agendas and minutes, and these definitions should 

apply to DAP meetings 

a. Agendas must be defined to include all legal advice, deputations, petitions, 

documents and correspondence pertaining to an item, none of which should 

be confidential including legal advice. 

b. Minutes must be defined to include all documents that were considered by or 

available to DAP panel meetings. 

c. Either the DAP secretariat or the local government MUST be responsible for 

providing a copy of the agenda in a form reasonably required by the DAP 

member in a timely way, that is at least 7 days before the DAP meeting. 

d. DAP members should be required to email each other using a dedicated DAP 

email and not an email advertising their place of work, especially if that is a 

planning firm. 

                                                 
6
 State Government, DAP Code of Conduct 2017, August 2017, p. 2 
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Members of the DAP Affected communities welcome the opportunity to appear before the 

Members of the Select Committee to discuss in detail: 

 The role of the Responsible Authority under the Act 

 RARs produced without delegated authority and caused detriment to the community 

 Third Party Appeal Rights which can lead to better results for the community and the 

local government 

 The confusion caused in the community from the conflicting roles of elected 

members. 

Yours sincerely 

On behalf of DAP Affected Communities 

Julie Matheson - Subiaco 

Ron Norris - Mosman Park 

Sandra Boulter - Cottesloe 

Clive Ross - Alfred Cove 

Simon Wheeler - Scarborough 




